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STATEi^Ei^T OF THE CASE

The cases in this appeal involve claims of alleged

water and ditch rights, with a consequent freedom

from charges for the cost of the construction, opera-

tion and maintenance of the Flathead Irrigation Pro-

ject. The rights asserted are similar, in nature and

origin, to those claimed by the appellees in appeal 6785,

except that the rights asserted by the appellees herein

are claimed by virtue of a ditch constructed on the

north side of the Jocko River in 1884 under the same

circumstances as the ditch was constructed on the

south side of the Jocko River in 1893 (Appeal 6785).

The complaints and other pleadings are so nearly

identical to those in appeal 6785, that a discussion of

the allegations thereof would be sheer repetition.

The three cases herein were consolidated for trial

(Tr. 193) and from final decrees, substantially identi-

cal (Tr. pp. 52, 114, 181) to those in Appeal 6785,

this appeal is taken by C. J. Moody.

The decision of the court below following trial was

incorporated in a single opinion, covering these three

cases as well as those in appeals 6785, 6782 and 6783

(Tr. 195).

As in appeal 6785, appellees claim water rights by

virtue of the alleged use by their predecessors of water

through the ditch constructed in 1884 by Major Ronan

(Plaintiffs' Exhibits i and 2, Tr. pp. 216, 220; De-



fendant's Exhibits 26, 27, 28, 37; Tr. pp. 316, 319,

320, 365), but were granted such rights by the Court,

apparently upon two theories, (i) By virtue of their

claim of construction and ownership of the 1884 ditch

(Tr. pp. 49, III, 178) or (2) by reason of the vesting

in the Indian allottees of a right to the ditch and

water upon issuance of the trust patents in 1908 (Tr.

207).

The contentions of appellant upon every specifica-

tion of error presented by appellant's brief in appeal

6785 are applicable herein, and this Court is respect-

fully referred to that brief for a discussion of ap-

pellant's contentions.

In addition to the matters presented by appellant's

brief in appeal 6785, this appeal presents slight fact

differences, which will be discussed hereinafter.

STATEMENT OF FACTS

This appeal No. 6784 of the three consolidated trial

court suits 797, 798 and 903 has to do with the Jocko

ditch diverting water from Jocko River for the irri-

gation of Reservation lands on the north side of the

Jocko River. In the record it is spoken of as the 1886

ditch, and also the 1884 ditch. It was begun in 1884.

The ditch was constructed and paid for by the

United States for use upon unallotted tribal lands of



the Reservation some 24 years before trust allotments

were made. The authority and the amounts of money

used for the construction of this ditch are shown in

plaintiff's exhibit i (Tr. 216) and defendant's exhibits

26, 27, 28, 37 (Tr. pp. 316, 319, 320, 365).

On October 11, 1884, the Commissioner of Indian

Affairs wrote to Peter Ronan, Indian Agent, Flathead

Agency, M. T., informing him that:

"* * * the Hon. Secretary of the Interior has
granted you authority to expend a sum not ex-

ceeding two thousand five hundred dollars

($2,500.00) in the employment of necessary labor

and the purchase of material required in con-

structing irrigating ditches on the Flathead Res-
ervation, as much as possible of the work to be

done by the Indians of your Agency." (Plain-

tiff's Exhibit I, Tr. 216).

Major Ronan, the Indian Agent, wrote to the Com-

missioner of Indian Affairs that "a large force of

Indians and half breeds are now engaged upon the

work" of building the ditch to divert the waters of the

Jocko River (Defendant's Exhibit 26, Tr. 317); and

asked for a further sum- of $2500.00 to complete the

irrigating plan, saying:

"* :i< |-|^g work with exception of one or two
white employees will be done by Indian labor, who
are only too willing and anxious to earn wages
* ^ '^" (Defendant's Exhibit 26, Tr. pp. 316, 319).

On December 3, 1884, Major Ronan's request for an

additional $2500.00 for the continuation of the work



on this ditch was gTanted by the Secretary of the Inte-

rior in a letter of that date to the Commissioner of

Indian Affairs, saying:

"* "'' * authority is hereby granted for the Agent
of Flathead Agency, M. T. to expend a sum not

exceeding $2500, in the open market purchase of

material (under exigency stated in your letter),

and employment of necessary white and Indian

labor, required in the continuation of the irrigat-

ing ditch, etc., at said Agency, as per his letter

herewith returned; payable from funds applicable.

(Defendant's Exhibit 27, Tr. pp. 319, 320).

On December 8, 1884, the Commissioner wrote to

Major Ronan, stating that:

*'* * * the Hon. Secretary of the Interior has

granted you authority to expend a sum not ex-

ceeding two thousand five hundred dollars

($2,500.00) in the open market purchase of mate-

rial and employment of necessary white and

Indian labor required in the continuation of the

Irrigating ditches, etc. * * ^" (Defendant's Ex-
hibit 28, Tr. 321).

On August 15, 1886, Major Ronan in his annual

report to the Commissioner of Indian Affairs an-

nounced that the ditch from the Jocko River had been

completed. On the subject of Indian labor on this

ditch, he said:

"The Indians generally are willing and anxious

to earn wages, and the excavating of the ditch

furnished them employment, and during its con-



struction was a means of encouragement to labor,

and also to keep them on the reservation and
away from the white settlement and hunting

grounds. Such expenditures result in general

good to all, as it furnishes paid employment to

those who seek labor, * * *" (Defendant's Ex-
hibit 29, Tr. pp. 322-323).

On August 20, 1889, Major Ronan in his annual

report to the Commissioner of Indian Affairs con-

cerning the construction of the Jocko ditch said:

"The Indians were willing and anxious to earn

wages, and the construction of the ditch furnished

them profitable employment and was a means of

encouragement to labor; * * *" (Defendant's
Exhibit 30, Tr. 327).

Tony Delaware, an Indian witness for defendant,

testified:

"I knew the 1884 ditch. I worked on the

ditch when they extended it about twenty or

thirty years ago. I was seventeen or eighteen

when I worked on the extension of the ditch. I

got about $1.50 a day. I was paid by the Agent.

His name was Smead. There were other people

working on the ditch at the same time and they

were paid by the agent." (Tr. 364).

Defendant's Exhibits G^j (Tr. 263) and 68 (Tr. pp.

264-267) show that the moneys expended for the con-

struction of the Jocko ditch were not in any way

derived from Tribal funds (Appellant's Brief 6785,

PP- 33-34)-



THE DECREES

The decrees in this appeal differ from those in

appeal 6785 only in the omission from the decrees

herein of the direction that appellees shall be fur-

nished water "through the new or substitute ditch,

until such time as the old ditch built by the Indians

in 1893 be restored to the condition it was in at the

time it was filled up and destroyed." (Appeal 6785, Tr.

pp. 50, 112, 175, 237, 308).

The omission of this condition from the decrees does

not make them any the less erroneous. Every prin-

ciple of law argued in appellant's brief, appeal 6785,

has equal application herein. Appellant cannot com-

ply with the decrees herein except by using or per-

mitting the use of project diversion structures and

ditches which are the property of the United States.

SPEOIFSCATSOI^I OF ERRORS

1. The Court erred in overruling appellant's mo-

tions to dismiss the bills of complaint (Tr. pp. 57,

119) (See Appellant's Brief 6785, pp. 16-32).

2. The Court erred in finding and holding that in

(NOTE BY COUNSEL: Specifications of Error 1, 2, 3, 4 and 5 are

argued in Appellant's Brief G785, and the argument as to them is

not repeated herein.)
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or about 1886 the Indian predecessors in interest of

appellees constructed a ditch from Jocko River to and

upon the lands thereafter allotted in trust to said

Indians (Tr. pp. 58, 119, 187); that said 1886 ditch

became the private property in severalty of appellees'

Indian allottee predecessors in interest (Tr. pp. 59,

120, 188); that said 1886 ditch was appurtenant to the

lands described in the bills of complaint (Tr. pp. 59,

121, 188), and further that the Act of Congress, ap-

proved June 21, 1906 (34 Stat. 354), recognized and

confirmed that said 1886 ditch was appurtenant to said

lands, to-wit, the former trust allotments of appellees'

predecessors (Tr. pp. 59, 121, 188); that the Indian

allottees, appellees' predecessors, acquired water rights

in Jocko River by appropriations through the 1886

ditch (Tr. pp. 58, 119, 188); that said water rights

became appurtenant to the allotments of appellees'

predecessors in interest as their private property in

severalty (Tr. pp. 58, 120, 187); that appellees are

now the owners of said ditch and water rights (Tr. pp.

59, 121, 188) and are entitled to the full extent of

their necessities, to sufficient of the waters of Jocko

River to irrigate each acre of their lands, in no

event to exceed one inch per acre (Tr. pp. 59, 121,

189) (See Appellant's Brief 6785, pp. 33-42.)

3. The Court erred in finding and holding that the

trust patents issued to the original Indian allottees,

predecessors in interest of appellees, on the 8th day



of October, 1908, were "free and clear of all charges

and encumbrances whatsoever" (Tr. pp. 57, 119, 186)

;

that upon issuance of said trust patents "the right to

water attached" to said allotments (Tr. pp. 57, 119,

186) and there was vested in said allottees an equit-

able title to said water rights (Tr. pp. 58, 119, 187).

(See Appellant's Brief 6785, pp. 43-51).

4. The Court erred in finding and holding that

the Indian allottees and appellees herein were inter-

fered with by appellant in their use of the waters of

Jocko River through said 1886 ditch (Tr. pp. 58, 119,

187) and that the supervision and control exercised

'by appellant over and upon the waters of the Flathead

Irrigation Project as Manager thereof, in behalf of

the United States and under the direction of the

Secretary of the Interior, constituted a personal tres-

pass and "interference" by him in his capacity as an

individual, from which he may be enjoined and for

which he may be made to respond in damages (Tr.

pp. 58, 120, 187) (See Appellant's Brief 6785, pp. 21-

27).

5. The Court erred by its decree in enjoining and

restraining appellant, his servants, agents and attor-

neys from interfering with the use by appellees of the

waters of Jocko River (Tr. pp. 60, 122, 189) (See

Appellant's Brief 6785, pp. 30-32).

6. The Court erred in finding, holding and de-

creemg that appellees are entitled to the full extent
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of their necessities to th use of the waters of Jocko

River, not exceeding one inch per acre, upon each acre

of their said lands without interference or molestation

on the part of appellant (Tr. pp. 60, 121, 189); and

not subject to any charge for the construction (Tr.

pp. 60, 121, 189); or for the operation or maintenance

of said Flathead Irrigation Project (Tr. pp. 60, 122,

189) ; and that appellant, "his servants, agents and

attorneys be enjoined and restrained, as such Project

Manager, from assessing or causing any assessment"

against Harry C. Smith (District Court No. 797)

"of any kind or nature for the construction, operation

or maintenance of said Irrigation Project." (Tr. pp.

60-61.)

7. The Court erred in finding, holding and decree-

ing in the Weston, and Nordquist-Nilson suits (Dis-

trict Court Nos. 798 and 903) that appellant, "his

servants, agents and attorneys be enjoined and re-

strained as such Project Manager from assessing or

causing any assessment" against appellees "of any

kind or nature for the construction, operation or main-

tenance of said Irrigation Project, save to the extent

and when duly determined have been benefits received

by said lands from said Project System, and in ac-

cordance with said opinion, which issue is reserved."

(Tr. pp. 122, 190.)

8. The Court erred in finding, holding and decree-

ing that appellant, his servants, agents and attorneys
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be enjoined and restrained from asserting or claiming

that appellees have no water right from the Jocko

River and from any and every way of clouding appel-

lees' right, title and interest in or to their said water

rights. (Tr. pp. 6i, 123, 190) (See Appellant's Brief

6785, pp. 30-32.)

9. The Court erred in finding and holding in the

Smith, Weston and Nordquist-Nilson suits (District

Court Nos. 797, 798 and 903), that in the fee patents

issued to Caroline McLeod on August 30, 1918, Vic-

toria Ladderoute on November 5, 191 7, and to Jerome

Big Hawk on January 31, 1927 (District Court No.

797) and to Mary Louise Garcia on March 11, 1918,

and to A. R. Puyear on April 4, 1927 (District Court

No. 798), and to Gustav Nordquist and John Nilson

on June 20, 1927 (District Court No. 903), a statement

was inserted "without any authority from Congress

or any statute whatsoever, that said lands were sub-

ject to a lien for the costs and charges due the

United States on account of the construction of the

Irrigation System or acquisition of water rights by

which said lands have been or are to be reclaimed

as prescribed in the Act of Congress of May 18,

19 1
6" (Tr. pp. 59, 120, 188), and that the insertion

in said fee patents of said "lien was and is surplus-

age and absolutely void, no statute authorizing it

and a violation of Constitutional Rights of these In-

dians." (Tr. pp. 61, 123, 191).
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ARGUr^lEi^T

THE DECREES ARE CONTRARY TO LAW, AND ARE
NOT SUPPORTED BY THE EVIDENCE.

Smith Case.

In addition to the argument with reference to any

decree of water rights to appellee (Appellant's Brief

6785 pp. 33-38), the decree in the Smith case (Tr.

52) is without the qualifying phrase, "save to the ex-

tent and when duly determined have been benefits

received by said lands from said Project," which is

inserted in the decrees in the other two cases in this

group (Tr. pp. 114, 182).

The absence of this qualifying phrase means that

the decree is an adjudication of the right of appellee

to one inch per acre of the waters of the Jocko River

for each irrigable acre of his lands or about 182 inches

of water (Tr. 287).

Under the appropriation theory the appellee's evi-

dence might be assumed to show that at some time,

it does not appear when, 35 acres of the Caroline

McLeod land was irrigated (Tr. pp. 237-238), and

15 acres of the Ursula McLeod allotment was irrigated.

(Tr. 240). The Victoria Ladderoute allotment, the

witness did not believe, was "farmed during those

years" (Tr. 238). Fifteen acres of the Louise Moiese

allotment was "cultivated" (Tr. 238) and 40 acres was
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irrigated (Tr. 240). The plaintiff's testimony could

be taken to show irrigation of a total of 90 acres, or

92 acres less than is apparently granted by the decree,

under the trial court's holding that "the extent of

use is the measure of the right" (Tr. 214). We re-

spectfully submit, that if we assume the trial court

could interfere with the project that the decree in the

Smith case is not justified by the testimony of the ap-

pellees, disregarding, entirely, for the purposes of

argument, the testimony of the appellant.

The injunction feature of this and every decree is

discussed fully in Appellant's Brief 6785 (pp. 30-32).

Foster Towle, testified that all of the Caroline

McLeod allotment, 27 or 28 acres of the Ursula

McLeod ahotment and all of the Louise Moiese allot-

ment except 6 acres were below the old ditch (Tr. 287),

but that from the survey made in 19 13 as shown on

defendant's exhibit 61, there was no evidence of any

laterals ever having been extended to these lands (Tr.

291) from the 1884 ditch. And the Committee which

inspected the lands in 19 13 allowed no water right to

the Harry Smith lands by reason of the absence of

any evidence of private ditches (Tr. 295).

Corrie Hiatt testified that the Victoria Ladderoute

allotment was an open prairie in 1910 (Tr. 305)

and Albert Mackey stated it had not been irrigated

prior to 1910 (Tr. 361). The present project system

replaced the 1884 ditch in 1909 (Tr. 311).
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However, all of the lands of appellee Smith are

apparently given rights to water by the decree with-

out cost of construction, operation or maintenance (Tr.

52), which we submit is not authorized by the evi-

dence.

As we have shown in appellant's brief referred

to above (No. 6785, pp. 43-51), no right to the statu-

tory exemption vested in the Indian under the trust

patent; and whatever exemption might be argued

to have so vested in the Indian clearly none could

at that date have vested in those as yet undetermined

persons who had not purchased but might thereafter

become purchasers during the trust period.

All of the Smith lands were patented to the Indians

in fee (Tr. pp. 226, 228, 229, 224, 225), thus termin-

ating the trust period, and by them thereafter deeded

to whites. Thus plaintiff was not a purchaser dur-

ing the trust period nor a successor to such purchaser,

and is not entitled to the partial exemption provided

for such purchasers by the Act of 1908.

In any event, Lot i of the Ursula McLeod allot-

ment was not patented to her until after the Act

of 1914 had eliminated her exemption from construc-

tion costs (Tr. 226).

The Caroline McLeod allotment was not patented

to her (Tr. 229) or deeded to plaintiff until after the

Act of 19 14 had removed her exemption and the



Act of 19 1 6 had declared that such charges should

be assessed against the land.

The Louise Moiese allotment likewise was not pat-

ented in fee until 1927 (Tr. 225) which was after the

Act of May 10, 1926 had made all project charges a

first lien against said lands.

The Victoria Ladderoute allotment was patented

in fee to the allottee in 1917 (Tr. 224), after the

Act of 19 1 4 had removed the Indian's exemption and

the Act of 1916 had made construction costs a charge

against the land.

And, as above noted, none of these were bought by

white purchasers during the trust period, so that no

exemptions could have attached even had the provi-

sions of the 1908 Act still remained in force at time

of patent or sale.

Weston Case.

The Catherine Finley and Mary Louise Pablo allot-

ments were patented in fee direct to Mary Peche, heir

of Catherine Finley and Mary Louise Garcia, formerly

Mary Louise Pablo, the original Indian allottee, (Tr.

280) and therefore were not purchased during the

trust period. Moreover, the Catherine Finley allot-

ment was not patented until 191 5, after the allottee's

exemption had been removed by the Act of 1914; and

in the case of the Mary Louise Pablo allotment, the
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trust patent was not issued until 1916, (Tr. 279)

after the 1914 Act, and the fee patent was issued in

1918 (Tr. 280), after the 1914 and 1916 Acts respec-

tively had removed the Indian's exemption from

construction costs and made them a charge against

the land.

The Bazile Peche allotment was patented to A.

R. Puyear, (Tr. 280) who had become a purchaser

during the trust period; but not until 1927, after the

acts of 1914, 1916 and 1926 had intervened, and

Puyear had contracted to pay all charges. (Defend-

ant's Exhibit 35; Tr. 348.)

With reference to the acreage irrigated in the West-

on lands we find the following:

Dumontier testified he cultivated 117 acres of the

Weston lands in 1909, without water, and that 40 or

50 acres had been cultivated before. (Tr. 285).

Mrs. Huston testified with reference to the Mary

Louise (Pablo) Garcia 80 acres: "It was irrigated,

after Dwyer moved on there, from the reclamation

(ditch). I don't think any of it was farmed prior to

1910, except this 80 where the white houses are."

(Tr. 284.)

Foster Towle testified there were about 35 acres

of the Weston lands not irrigable from the 1884

ditch (Tr. 290) and that there was no evidence on

Map Exhibit 61 (Five Consolidated Cases) of any
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laterals to the Weston lands from the 1884 ditch (Tr.

291).

The trial court found that on the Weston lands, 40

acres of the Catherine Finley allotment had been irri-

gated from the old ditch (Tr. pp. 212-213).

However the decree enjoins the appellant from sub-

jecting any of the Weston lands to charges for con-

struction, operation or maintenance.

Nor does the phrase in the injunctive portion of

the decree, restraining assessment by appellant of

project charges ''save to the extent and when duly

determined have been benefits received by said lands

from said project" (Tr. 114) avoid the error. If

under the trial court's theory of appropriatio.n, there

is merely evidence of partial irrigation from the

1884 ditch, it logically follows that the remaining areas

delivered v/ater from the present system must be sub-

ject to project charges.

Nordquist-Hilson Case.

The decree in the Nordquist-Nilson case must be

taken as an adjudication of a right to 65 inches of

water, the allotment being irrigable to that extent (Tr.

306).

The only testimony of appellees with reference to

irrigation is that of Dan McLeod and Oliver Gebeau.

McLeod testified that "they had quite a pasture,



around 60 acres, or maybe better. They had irri-

gation from the old ditch on all of it, and they

continued to irrigate it until the old ditch was broken

up," (Tr. 275). The value of that bit of testimony

is clearly indicated by the same witness on cross-exam-

ination: "I didn't see them irrigate but I know they

had the whole thing in grain there on year" (Tr.

276). The Nordquist-Nilson lands were patented to

Gustav Nordquist in fee as a purchaser during the

trust period in 1927 (Tr. 273). Nordquist and Nilson

might have been entitled to the partial exemption if the

Acts of 1914, 1916 and 1926 had not intervened, and

if they had not contracted, as a prerequisite to the

government sale, that they would pay all costs, accrued

or thereafter to accrue (Defendant's Exhibit 36, Tr.

351)-

The witness Oliver Gebeau testified that 50 or 60

acres of the allotment were fenced, and he "guessed"

some of it was irrigated (Tr. 2y8).

Foster Towle testified there were approximately 16

acres of the Madaline Michel allotment above the

1884 ditch, that could not be irrigated from it (Tr.

290) ; that the Map Exhibit 61 (Five Consolidated

Cases) based on a survey in 19 13 did not show any

laterals from the 1884 ditch to the Nordquist tract (Tr.

291); nor was any water right allowed by the com-

mittee which inspected the lands in 19 13 for the Mada-

line Michel allotment (Tr. 295, 362).
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We respectfully submit that there is no substantial

evidence indicating irrigation of the. land in the

Nordquist-Nilson suit by which a right by appropria-

tion through the 1884 ditch could be acquired even

under the trial court's theory; and we submit that the

decree is not supported by the evidence.

Ho Water Rights by Appropriation Are Possible.

As we have shown in appellant's brief in the five

consolidated cases (Appeal 6785), the waters of the

Flathead Indian Reservation have never become sub-

ject to the state laws of appropriation. Even if appel-

lees could have shown that they or their predecessors

had gone through the motions of appropriating waters,

no rights by priority of appropriation could have at-

tached. (Appellant's Brief 6785, pp. 38-43).

Appellees Are Not Entitled to Exemption From Operation

and Maintenance Charges.

The Act of May 29, 1908 (35 Stat. 448, Sec. 15)

enacted prior even to the approval of the allotment

roll and the issuance of trust patents, provided that

all applicants for water rights should pay operation

and maintenance charges of the project. (Appellant's

Brief 6785, p. 56), and further provided that all lands

allotted to Indians shall bear their pro rata share of



the costs of the operation and maintenace of the irri-

gation system under which they lie (35 Stat. 444, 450).

Appellee Are Not Entitled to Exemption From Construction

Charges.

As shown in the brief heretofore referred to, the

Act of May 29, 1908 (35 Stat. 448) provided exemp-

tion from construction costs only as to the Indian al-

lottees, and a partial exemption as to such costs in-

curred to date of purchase in the case of purchasers

during the trust period. The Act of August i, 1914

(38 Stat. 583) removed the exemption of the Indian

allottee; and the Act of May 18, 1916 (39 Stat. 123,

141) provided that the partial exemption of purchas-

ers during the trust period which was provided by the

1908 Act should apply only to those costs accrued and

due under public notice to be given by the Secretary of

the Interior, and also provided that the construction

charges should be assessed against the land irrigable.

The Act of Feb. 14, 1920 (41 Stat. 409) provided for

partial repayment of construction costs ; and the Act of

March 7, 1928 (45 Stat. 213) provided that public

notice as to construction charges should be given by

the Secretary on November i, 1930.

No Right to Exemption Shown on Account of Private Ditches.

The evidence indicates that irrigation of the lands
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in suit was from the 1884 ditch constructed by the

United States (Tr. pp. 275, 285, 295).

Further it is apparent from defendant's exhibit 63

(Tr. 254) that the committee named in the exhibit,

after careful investigation, came to the conclusion

that none of the allotments in these three cases were

entitled to credit for privately constructed ditches (Tr.

pp. 291-297, 361-362).

The only land in these three suits showing an ex-

emption from construction charges is Lot 2 of the

Ursula McLeod allotment (Tr. 228) in the Smith case

(District Court No. 797) which was patented to the

Indian, in fee, on April 22, 1913, prior to the Act of

August I, 1914 {38 Stat. 582, 583).

The Lien Provision in the Patents Is Valid.

The record shows that there are three patents in this

appeal in which the lien provision appears.

Fee patent to A. R. Puyear, April 4, 1927 (Tr. 280)

;

Fee patent to Mary Louise Garcia, December 11,

1918 (Tr. 280);

Fee patent to Nordquist, June 20, 1927, (Tr. 2"/^).

Every one of the above fee patents was taken sub-

ject to the Acts of Congress of August i, 19 14 (38

Stat. 582, 583), and May 18, 1916 (39 Stat. 123, 139,

141). In addition the fee patents to Puyear and Nord-



qiiist were taken subject to the general lien Act of May

lo, 1926 (44 Stat. 453, 465), and the lien provisions

were properly inserted therein. (See also Appellant's

Brief 6785, pp. 51-54 and Appellant's Brief 6782, pp.

28-30).

CONCLUSION

We, therefore, respectfully urge that the decrees

herein he reversed for the following reasons:

1. The suits should be dismissed for lack of an

indispensable party defendant, the Secretary of the

Interior whose conduct cannot be bound by a suit

against his subordinate.

2. The suits are in fact against the United States

and it cannot be sued except with its consent, not

given in these cases.

.3 The decrees interfere with the possession and

restrain the use by the United States of its property,

which is not authorized by law even though the acts

of its employees in the management of the property

be wrongful.

4. That by the Act of May 29, 1908, enacted be-

fore trust patents issued. Congress provided for the

repayment of operation and maintenance costs of the

irrigation works which are proper charges against all

the lands involved.

5. That the 1884 ditch, upon the ownership of



which appellees base their rights, was the property of

the United States, constructed with its funds and by

its authority and in which the Indian allottees and ap-

pellees' predecessors in interest acquired no title; that

the Indian allottees or their successors in interest

acquired no vested rights prior to the issuance of fee

patents; and that therefore all lands, to which a fee

patent was issued after the Acts of Congress declared

the lands subject to charges for the construction of

the irrigation project by which said lands are irrigated,

must bear their share of the cost of such construction;

that the decrees herein, attempting to free said lands

from payment of such construction charges are not

authorized by the law.

6. That if it were conceded that the Indian allot-

tees, who were the predecessors in interest of the ap-

pellees herein, could acquire rights to water by virtue

of the use of the ditch constructed in 1884, the evidence

is wholly insufficient to support the findings of the

trial court as to the extent of the water rights thus

acquired.
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